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RECOVMENDED ORDER

Pursuant to notice, the Division of Admnistrative
Hearings, by its duly-designated Adm nistrative Law Judge,
Jeff B. Clark, held a final adm nistrative hearing in these
cases on Novenber 27 and 28, 2007, in Viera, Florida.

APPEARANCES

For Petitioners: Adrienne E. Trent, Esquire
Enrique, Smth & Trent, P.L.
836 Executive Lane, Suite 120
Rockl edge, Florida 32955

For Respondent: Chelsie J. Roberts, Esquire
Ford & Harrison, LLP
300 South Orange Avenue, Suite 1300
Ol ando, Florida 32801

STATEMENT OF THE | SSUE

Whet her Respondent di scrim nated agai nst Petitioners based
on their race in violation of Chapter 760, Florida
Statutes (2006) ("Florida Cvil R ghts Act").

PRELI M NARY STATEMENT

On February 2, 2007, Petitioners Ral ph Al exander, Stevie
Dani el s, and Ernest West, Jr., each filed a claimwth the
Fl ori da Conm ssion on Human Rel ations (" Conm ssion") alleging
t hat Respondent, Solid Wall Systens, Inc., had unlawfully
di scharged each of them based on their race. On March 7, 2007,
Petitioner Carlos Cole, filed a claimw th the Conmm ssion
al | egi ng that Respondent had unlawfully di scharged hi m based on

his race. Each Petitioner received a Notice of Determ nation:



No Cause, fromthe Commi ssion and tinely filed a Petition for
Rel i ef .

On Septenber 6, 2007, the Comm ssion forwarded the
Petitions for Relief of Petitioners Ral ph Al exander, Stevie
Dani el s, and Ernest West, Jr., to the D vision of Admnistrative
Hearings; on Septenber 21, 2007, Petitioner Carlos Cole's,
Petition for Relief was forwarded to the Division of
Admi ni strative Hearings. Initial Orders were sent to al
parties. Each Initial Order was forwarded on the sane day the
Di vision of Adm nistrative Hearings received the Petitions for
Relief fromthe Conmm ssion.

On Septenber 14, 2007, the cases of Ral ph Al exander, Stevie
Dani el s, and Ernest West, Jr., were consolidated. On Cctober 4,
2007, Petitioner Cole' s case was consolidated with the other
three cases. On that sanme day, Cctober 4, 2007, the case was
schedul ed for final hearing on Novenber 27 and 28, 2007.

The cases were presented as schedul ed. Petitioners
presented 12 witnesses: Ralph Al exander; Stevie Daniels; Ernest
West, Jr.; Carlos Cole; Ernest Mtchell, Jr.; Ronald Christmas
Kennet h Sl oane; Harry Wl ker; Robert Kalina; Roy Brock; Vince
Hauser; and Kyle Cross. Petitioner had 13 exhibits admtted
into evidence, which were marked Petitioner's Exhibits 1

t hrough 13. Respondent presented one w tness, Anthony Daniels,



and had five exhibits admtted into evidence, which were marked
Respondent's Exhibits 1 through 5.

The three-volune Transcript was filed with the derk of the
D vision of Admi nistrative Hearings on January 16, 2008. Both
parties tinely filed Proposed Recomended Orders.

Al'l references are to 2006 Florida Statutes, unless
ot herw se i ndi cat ed.

FI NDI NGS OF FACT

Based on the oral and docunmentary evidence presented at the
final hearing, the follow ng Findings of Fact are nmade:

1. Al Petitioners are African-Anmerican males; all were
enpl oyed by Respondent. Petitioners Al exander, Daniels and West
wer e di scharged on Septenber 20, 2006. Petitioner Cole was laid
of f on August 25, 2006.

2. Respondent, Solid Wall Systens, Inc., is an enployer as
defined by the Florida Civil Rights Act; it constructs cast-in-
pl ace solid concrete wall structures for the production hone
i ndustry. This construction nethodology is typically enpl oyed
in large residential devel opnents, and the construction
"critical path" requires tinely conpletion of each construction
progression. For exanple, if walls are not tinely conpleted,
roof truss installation will be del ayed, erection equipnent wll
be idle, followup subcontractors are del ayed, and noney is

| ost.



3. Petitioner, Ral ph Al exander, was enpl oyed by Respondent
in July 2004, as a |aborer, being paid $9.00 per hour. He
received pay raises and a pronotion to | eadnman during the next
several years. At his discharge, he was a | eadman being paid
$14. 00 per hour.

4. Petitioner, Stevie Daniels, was enployed by Respondent
in March 2004, as a | aborer, being paid $9.00 per hour. He
recei ved pay raises and a pronotion to | eadman during the next
several years. At his discharge, he was a | eadnan bei ng paid
$13. 00 per hour.

5. Petitioner, Ernest West, Jr., was enployed by
Respondent in Cctober 2004, as a | aborer and paid $9. 00 per
hour. He received pay raises during the next several years. At
hi s di scharge, he was being paid $11. 00 per hour.

6. Petitioner, Carlos Cole, was hired in Septenber 2003,
as a yard hel per with Space Coast Truss, a subsidiary of
Respondent's corporate owner, being paid $6.50 per hour. In
Cct ober 2003, he was transferred to Respondent and received
$9. 00 per hour. He received pay raises and a pronotion to
| eadman during the next several years. At his discharge, on
August 25, 2006, he had been pronpted to | eadman and was bei ng
pai d $15.00 per hour, but was working as a | aborer.

7. On Septenber 11, 15 and 19, 2006, Petitioners

Al exander, Daniels and West were "witten-up." That is, they



were disciplined for failing to follow the specific instructions
of supervi sors.

8. On Septenber 11, 2006, Petitioners Al exander, Daniels
and West were on a "stripping' crew working at Wedgefield in
East Orange County. Al exander was advised that the job had to
be conpl eted that day, because trusses were scheduled to be
installed the followi ng day. Notw thstanding direction to the
contrary, the crew left the job wi thout conpleting the
stri pping.

9. The tine cards of Petitioners Al exander, Daniels and
West indicate that these Petitioners "clocked-out" at between
5:24 p.m and 5:30 p.m It is between 30 and 45 m nutes from
the job site and Respondent's yard. Petitioners would have
spent several additional mnutes cleaning up before "clocking-

out . Not only did Petitioners fail to conplete the job, they
left the job site early.

10. Petitioner Ernest West, Jr., had a part-tine job
wor ki ng for Space Coast Cleaning, a janitorial service, from
6:00 ppm to 9:00 p.m, Mnday, Wednesday and Friday. The job
was located in Viera approximately 15 to 20 m nutes from
Respondent's yard. Septenber 11, 2006, was a Monday and a work
day for West's part-tine job. Petitioner Wst told Respondent's

operations manager that they |left the job site so that he could

get to his part-tine job on tine.



11. On Septenber 15, 2006, Petitioners Al exander, Daniels
and West were assigned to strip a nulti-unit job site in
Titusville. The crew was told to conplete the stripping before
they left the job site. Tine cards indicate that Petitioners
"cl ocked-out" between 3:30 p.m and 4:00 p.m Petitioners |eft
the job unfinished, because they thought they would be unable to
conplete the job that day.

12. On Septenber 19, 2006, Petitioners Al exander, Daniels
and West were assigned to strip a building at Viera H gh School.
After a building is stripped, crews have standing orders not to
| eave any "cap" forns on the job site. This is a particular
type of formthat crews are specifically instructed to return to
the main yard i medi ately after use and re-stock in bins for use
on subsequent projects. On this day, Petitioner Al exander
call ed Roy Brock, a field manager, and inquired regarding the
"cap" forns. He was instructed to bring all forns to the yard.

13. Brock visited the Viera H gh School job site after the
stripping crew had returned to the yard and found several caps
t hat had been left at the site. He |oaded themon his truck and
returned themto the yard

14. As a result of these three incidents, which were
deemed acts of insubordination, Petitioners Al exander, Daniels

and West were term nated on Septenber 20, 2006.



15. I n May, June, and July 2006, the housing construction
mar ket suffered a significant decline. This was reflected by
Respondent having a profit of $10,000 in May, a profit of $2,000
to $3,000 in June, and a $60,000 loss in July. |In August, there
was literally "no work." Respondent's enpl oyees were bei ng sent
home every day because there was no work.

16. As a result of the decline in construction, Vince
Heuser, Respondent's operations nanager, was directed to |ay off
enpl oyees. Petitioner Cole was anong five enployees laid off on
August 25, 2006. O the five, three were African- Arerican, one
was Caucasi an, and one was Hi spani c.

17. Seven Hispanic |aborers were hired on July 5 and 6,
2006. Respondent had taken over the cast-in-place wal
construction portion of two large projects froma subcontractor
named "JR " The general contractor/devel oper, Wl ch
Construction, requested that these seven Hispanic individuals,
who had been "JR' enpl oyees, and had done all the stripping on
t hese two Wel ch Construction jobs, be hired to conplete the
jobs. Hiring these seven individuals to continue to work on the
j obs was part of the take-over agreenent.

18. In Septenber 2006, three Hi spanic | aborers were hired.
Two were hired to work on "anenity walls" which require a

totally different form ng process than does the standard soli d-



wall construction. The third was hired to work on the Wl ch
jobs as he had worked with the "JR' crew previously.

CONCLUSI ONS OF LAW

19. The Division O Admnistrative Hearings has
jurisdiction over the parties and subject matter of this
proceedi ng pursuant to Sections 120.569 and 760. 11 and
Subsection 120.57(1), Florida Statutes (2007).

20. The Florida Cvil R ghts Act of 1992, as anended
(Chapter 760, Florida Statutes), was patterned after Title VII
of the Cvil R ghts Act of 1964 and Federal case | aw
interpreting Title VIl is applicable to cases arising under the

Florida Act. Geen v. Burger King Corp., 728 So. 2d 369 (Fl a.

3d DCA 1999); Laborers' Int'l Union of N. Am, Local 478 v.

Burroughs, 522 So. 2d 852 (Fla. 3d DCA 1987); School Board of

Leon County v. Hargis, 400 So. 2d 103 (Fla. 1st DCA 1981).

21. Petitioners have the burden of proving by the
preponder ance of the evidence that Respondent comm tted an
unl awf ul enpl oynment practice(s) as alleged in their Petitions

for Relief. Florida Departnent of Transportation v. J.WC

Conpany, Inc., 396 So. 2d 778 (Fla. 1st DCA 1981).

22. 1t is an unlawful enploynent practice for an enpl oyer
to discharge or otherw se discrimnate against any individual

Wi th respect to conpensation, terns, conditions, or privileges



of enpl oynment, because of such individual's race or col or.
8§ 760.10(1)(a), Fla. Stat.

23. A prinma facie case of discrimnation based upon race

may be established in one of three ways: First, through direct
evi dence of discrimnatory intent by the enpl oyer; second,

t hrough statistical proof that a neutral policy has an adverse

i npact on a protected group; or third, by neeting the famliar

di sparate treatnment test set forth in MDonnell Douglas Corp. v.

Green, 411 U. S. 792 (1973); Holifield v. Reno, 115 F.3d 1555,

1561-62 (11th Cr. 1997); Carter v. Cty of Mam, 870 F.2d 578,

581 (11th Gir. 1989).

24. Under the McDonnell Douglas nodel of proof, the

petitioner bears the initial burden of establishing a prim

facie case of discrimnation. Proof of a prina facie case under

McDonnel | Dougl as raises a presunption that the enployer's

deci sion was notivated by discrimnation. St. Mary's Honor

Center v. Hicks, 509 U.S. 502, 506 (1993).

25. Under McDonnell Douglas, a prina facie case of race

di scrim nati on may be established by showi ng the foll ow ng:
(1) Petitioner belongs to a racial mnority or is a person of
color; (2) Petitioner was subjected to adverse job action;

(3) Petitioner's enployer treated simlarly-situated enpl oyees
outside Petitioner's classification nore favorably; and

(4) Petitioner was qualified to do the job. Denonstrating a

10



prima facie case is not onerous; it requires only that the

plaintiff establish facts adequate to permt an inference of

di scrim nation. McDonnel | , supra, at 802; Holifield, supra.

26. Once this presunption is raised, the respondent is
able to rebut it by introducing adm ssi bl e evidence of a reason,
which if believed by the trier of fact, supports a finding that
discrimnation or retaliation was not the cause of the

chal | enged enpl oynent action. Gigsby v. Reynolds Metals Co.,

821 F.2d 590, 594 (1ith Cir. 1987); and Equal Enpl oynent

Opportunity Conm ssion v. Navy Federal Credit Union, 424 F.3d

397, 405 (4th Cir. 2005). The enployer is required only to
"produce adm ssi bl e evidence which would allow the trier of fact
rationally to conclude that the enploynent decision had not been

notivated by discrimnatory aninus."” Texas Departnent of

Community Affairs v. Burdine, 450 U. S. 248, 257 (1981). The

enpl oyer "need not persuade the court that it was actually
notivated by the proffered reasons . . . [i]t is sufficient if
the [enpl oyer' s] evidence raises a genuine issue of fact as to
whet her it discrimnated against the plaintiff." 1d. at 254.
This burden is characterized as "exceedingly light." Perryman

v. Johnson Products Co., Inc., 698 F.2d 1138, 1142 (11th Cir.

1983) .
27. \Were the defendant neets this burden, the plaintiff

has the opportunity to denonstrate that the defendant's

11



articul ated reason for the adverse enploynent action is a nere

pretext for discrimnation. MDonnell Douglas Corp. v. Geen,

supra, at 804; Roberts v. Gadsden Menorial Hospital, 835 F.2d

793, 796 (11lth Cr. 1988). This denonstration nerges with the
plaintiff's ultimte burden of show ng that the defendant

intentionally discrimnated against the plaintiff. St. Mary's

Honor Center v. Hicks, 509 U S. 502, 511 (1993); Pignato v.

Anerican Trans Air, Inc., 14 F. 3d 342, 347 (7th Cr. 1994). Put

anot her way, once the enployer succeeds in carrying its

i nt ernedi ate burden of production, the ultinmate issue in the
case becones whether the plaintiff has proven that the enpl oyer
intentionally discrimnated agai nst hi mbecause of his race.

Turnes v. AnfSouth Bank, N. A, 36 F.3d 1057, 1061 (11th Cir.

1994). Once the enployer produces evidence of a legitimte,
nondi scrim natory reason for the chall enged action, any
presunption of discrimnation or retaliation arising out of the

prima facie case "drops fromthe case.” See Navy Federal Credit

Uni on, 424 F.3d at 405; Krieg v. Paul Revere Life Ins. Co., 718

F.2d 998, 1001 (11th Cr. 1983), cert. denied 466 U S. 929

(1984). The ultinmate burden remai ns upon the conplainant to
prove that the enployer intentionally discrimnated. Burdine,

supra, 450 U.S. at 256. Stated another way, the ultimte
guestion in a desperate treatnent case is not whether the

plaintiff establish a prima facie case or denonstrate a pretext,

12



but 'whet her the defendant intentionally discrim nated agai nst

the plaintiff.'" Pashoian v. GIE Directories, 208 F. Supp. 2d

1293, 1308 (M D. Fla. 2002).

28. Petitioners have established that they are nenbers of
a protected class by virtue of their race and were well -
qualified for their positions. Further, Petitioners were the
subj ect of adverse enploynent action, termnation. They have
failed to denonstrate that Respondent's reasons for term nation
are pretextual or that they were subjected to raci al
discrimnation that resulted in their term nations.

29. "Insubordination," the reason presented for the
term nation of Petitioners Al exander, Daniels and West, may be a
stretch of the definition, but Petitioners did on three
occasions within the span of several work days, disregard
specific directions fromsupervisors. On two occasions, because
of the construction techni que enpl oyed by Respondent,
Petitioners' failure to conplete work as directed, critically
af fected construction progression. Petitioner Carlos Col e was
term nated as part of a lay-off.

30. Respondent did hire several Hi spanic enpl oyees during
the relevant tinme period (seven in July and three in Septenber);
however, there were appropriate business-rel ated reasons for
these new hires. The July hires were in conjunction with taking

over an existing subcontract where the devel oper/contractor

13



requested these specific individuals. The Septenber hires were
to performunique concrete wall-form ng.

RECOMVENDATI ON

Based on t he foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOMMENDED t hat the Florida Conm ssion on Human Rel ati ons
enter final orders dismssing the Petitions for Relief for
Petitioners Ral ph Al exander, Stevie Daniels, Ernest West, Jr.,
and Carl os Col e.

DONE AND ENTERED this 31st day of January, 2008, in

Tal | ahassee, Leon County, Flori da.

JEFF B. CLARK

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSot o Bui l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 31st day of January, 2008.

COPI ES FURNI SHED:

Cecil| Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301
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Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Adrienne E. Trent, Esquire
Enrique, Smth and Trent, P.L.
836 Executive Lane, Suite 120
Rockl edge, Florida 32955

Chel sie J. Roberts, Esquire

Ford & Harrison, LLP

300 South Orange Avenue, Suite 1300
Ol ando, Florida 32801

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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